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INADEQUATE AND INAPPROPRIATE
MENTAL HEALTH TREATMENT AND
MINORITY OVERREPRESENTATION
IN THE JUVENILE JUSTICE SYSTEM
BY KASEY CORBIT*

Introduction
In 2000, the U.S. Surgeon General's office convened a
conference specifically on the topic of children's mental health.1 The
conference set forth an "overarching vision," and discussed the
importance of mental health in ensuring a "healthy start in life." 2
Conference participants belabored the point that any approach to
providing adequate children's mental health care must be
multidisciplinary, holistic, and culturally competent. 3 The meeting
was intended to create an ideological framework within which
children at high risk for mental illness could be identified early and
treated within their communities as opposed to being
inappropriately
placed in special
education, correctional
institutions, or the foster care system. 4
Unfortunately, this
framework has yet to leave the vision stage and many children,
particularly youth of color and youth living in poverty, do not
receive any mental health care until they are sentenced to a
correctional institution as a result of their mental illness.
*
J.D., May 2004, U.C. Hastings College of the Law. Staff Attorney with the
Mental Health Advocacy Project. Special thanks to Chris Nolan for his editing expertise,
to the Mental Health Advocacy Project for its support, and to my clients for their
inspiration.
1. See DEP'T OF HEALTH AND HUMAN SERVICES ET AL., REPORT OF THE SURGEON
GENERAL'S CONFERENCE ON CHILDREN'S MENTAL HEALTH:

A NATIONAL ACTION

SEPTEMBER
18-19,
2000
(2000),
available
at
http://www.hhs.gov/surgeongeneral/topics/cmh/cmhreport.pdf (last visited Aug. 21,
2005).
2. Id. at 2-9.
3. See generally id.
4. See generally id.
AGENDA,
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It is no secret that minorities, particularly African Americans,
are disproportionately under the supervision or in the custody of
the criminal justice system. While statistical data varies, sources
indicate that African American men face a greater than one-in-four
chance of going to prison at some point in their lives, whereas white
men face only a one-in-twenty-three chance.5 This does not include
those who will be sentenced to time in local jails or probation. 6 In
fact, at the beginning of the 1990s, "the U.S. had more black men
nation's
(between the ages of 20 and 29) under the control of the
7
criminal justice system than the total number in college."
Of course, African Americans are not the only minority
disproportionately represented in the criminal justice system.
Studies indicate that while Latina/os represent only 11.1% of the
U.S. population, they make up 18.6% of the adult population in state
and federal prisons and jails.8 An estimated 4.3% of Hispanic males
between the ages of 25 and 29 are incarcerated, compared with only
1.6% of white males in the same age range. 9
Native Americans are also overrepresented in the nation's
penitentiaries. 10 American Indians constitute less than 1% of the
American population, and over 4% of their entire population is
under "correctional supervision," as compared to 2% of whites.1 '
Prison Activist Resource Center, African Americans and the Criminal Injustice
5.
System, at http://www.prisonactivist.org/factsheets/racism.pdf (last visited Aug. 28,
2005),citing BUREAU OF JUSTICE STATISTICS, Lifetime Likelihood of Going to State or Federal

Prison (1997).
6. A state prison is a facility for those convicted of state crimes and sentenced to
more than one year. Those sentenced to less than one year are relegated to county jails.
7.

Common Sense for Drug Policy, Drug War Facts:Race, Prison and the Drug Laws,

available at http://www.drugwarfacts.org/racepris.htm (updated Apr. 27, 2005), citing
Craig Haney, Ph.D., & Philip Zimbardo, Ph.D., The Past and Future of U.S. Prison Policy:
Twenty-five Years After the Stanford Prison Experiment, 53 AMERICAN PSYCHOLOGIST 716
(1998); see also PAIGE M. HARRISON & JENNIFER C. KARBERG, BUREAU OF JUSTICE
STATISTICS BULLETIN: PRISON AND JAIL INMATES AT MIDYEAR 2002 11, available at
http://www.ojp.usdoj.gov/bjs/pub/pdf/pjim02.pdf (stating that 12.9 % of black men

between ages 25 and 29 are incarcerated).
Prison Activist Resource Center, Latin@s and the Criminal Injustice System, at
8.
http://www.prisonactivist.org/factsheets/racism.pdf (last visited Aug 28, 2005).
9.
HARRISON & KARBERG, supra note 7, at 11.
10.
See Building Blocks for Youth, Resources for Disproportionate Minority
Confinement/Overrepresentationof Youth of Color, Fact Sheet: Punitive Policies Hit Youth of
at
Hardest,
Color
http://www.buildingblocksforyouth.org/issues/dmc/facts-mandate.html (last visited
Aug. 28, 2005) (on file with the Hastings Race and Poverty Law Journal) [hereinafter
Punitive Policies Hit Youth of Color Hardest]. "[Disproportionate Minority Confinement
(DMC)] exists when the proportion of youths detained or confined in secure detention
facilities, secure correctional facilities, jails and lockups who are members of minority
groups exceed their groups' proportions in the general population."

11.

Prison Activist Resource Center, Native-Americans and the Criminal Injustice
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In trying to understand why such a disproportionate amount of
American minority populations remain behind bars or under the
supervision of the criminal justice system, many have looked at the
inherent racism in sentencing laws, alternative/ diversion programs,
and general socioeconomic factors that may contribute to the
problem. Trends in youth incarceration rates show the same
Disproportionate Minority Confinement (DMC) phenomenon
without a seemingly clear explanation. For example, minority youth
are only one-third of the U.S. adolescent population, yet they
account for two-thirds of incarcerated adolescents. 12 Specifically,
African American youth are 44% of those detained, 46% judicially
waived to criminal court, and 58% of those admitted to adult state
prisons. 13 It seems clear that any efforts to decrease DMC must
begin before youth are detained, as "detention is a key entry point
from which youth further penetrate the juvenile justice system,
[notwithstanding that] decisions made at detention can have a
profound impact on disproportionality throughout the system." 14
This article will demonstrate that despite a decrease in juvenile
violence, particularly in communities in color, there has been an
increase in juvenile, and consequently, adult DMC. This article will
further show that some children held in detention are there without
any pending charges because they have a mental or developmental
disability that no institution, least of all the juvenile justice system, is
equipped to handle. Most of the children detained as a result of
mental illness are minority children or children living in poverty
who cannot afford health insurance or are not the beneficiaries of
generous diversion programs. This article will conclude with the
recommendation that instead of criminalizing children of color with
mental health disabilities, monies like those afforded in California's
Mental Health Services Act should be provided for early detection
and appropriate mental health care in order to deliver the Surgeon
General's vision of a holistic and sensitive mental health delivery
system that treats children instead of locking them away.

System, at http://www.prisonactivist.org/factsheets/racism.pdf
2005).
12.
Punitive Policies Hit Youth of Color Hardest, supra note
"[t]hree out of four youth admitted to state prisons in 1997 were
generally Ga. Supreme Court Comm'n, Let Justice Be Done: Equally,

(last visited Aug 28,
10 (also noting that
youth of color"). See
Fairly,and Impartially,

12 GA. ST. U. L. REV. 687 (1996).
13.

Punitive PoliciesHit Youth of ColorHardest, supra note 10.

14.

ELEANOR HINTON HoYrT ET AL.,

8 PATHWAYS TO JUVENILE DETENTION

REFORM: REDUCING RACIAL DISPARITIES IN JUVENILE DETENTION 11, available at
http://www.aecf.org/publications/pdfs/pathways8.pdf (last visited Aug. 28, 2005).
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I. Decreasing Youth Violence, Increasing Minority Youth
Incarceration
Despite the inference that could be drawn from statistics
showing a higher detention and incarceration rate for youth of color,
there is little indication that minority youth actually commit more
crimes than their white peers. Whites are generally more likely to
use illicit drugs than other racial populations. 5 Additionally, the
argument that minority youth are arrested more often because their
crimes tend to be more violent 16 is countered by the fact that the
juvenile arrest rate for crimes classified in the Violent Crime Index
dropped forty-one percent between 1994 and 2000.17 Despite the

decrease in violent crime and more data indicating the prevalence of
white juvenile crime, African American and Latina/o youth
specifically receive significantly harsher treatment at every step of
the juvenile justice system than do whites, leading to more time in
correctional facilities for youth of color. 18 In fact, "three out of four
youth admitted to state prisons in 1997 were youth of color." 19 Part
of the continuing rise in youth DMC is attributable to minority
population's lack of access to mental health treatment in the
community and the criminal justice system's misinterpretation of
symptoms of mental illness.

15.
12 HUMAN RIGHTS WATCH, NO. 2(G), PUNISHMENT AND PREJUDICE: RACIAL
DISPARITIES IN THE WAR ON DRUGS, RACIALLY DISPROPORTIONATE DRUG ARRESTS (2000),

available at http://www.hrw.org/reports/2000/usa/RcedrgOO-05.htm#P307_63738 (last
visited Aug. 28, 2005).
16. MIKE MALES, PH.D., & DAN MACALLAIR, M.P.A., THE COLOR OF JUSTICE: AN
ANALYSIS OF JUVENILE ADULT COURT TRANSFERS IN CALIFORNIA, Justice Policy Institute 3
(2000), available at http://www.buildingblocksforyouth.org/colorofustice/coj.pdf (last
visited Aug. 28, 2005).
17. Building Blocks for Youth, Juvenile Crime- Fact Sheet: Serious School Crime and
Juvenile
Crime
Continues
to
Decline,
at
http://www.buildingblocksforyouth.org/issues/juvenilecrime/factsheet.html
(last
visited Aug. 28, 2005). But see California Youth Authority, Systems and Measures for
EvaluatingProgram Effectiveness with an Increasingly Violent Youthful Population: Offender
Population
Projections
and
Characteristics
7
(1998),
available
at
http://www.cya.ca.gov/publications/tna-report.pdf (last visited Aug. 28, 2005)
(indicating that in 1997, violent offenses constituted 64% of all CYA commitments,
which is the largest percentage in CYA history).
18. PunitivePolicies Hit Youth of Color Hardest,supra note 10.
19. Id.
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II. Mental Illness: A Shifting Definition
According to the U.S. Surgeon General's office, mental illness
"refers collectively to all diagnosable mental disorders." 20 Mental
disorders, such as schizophrenia or depression, are usually
characterized by the negative impact they have on cognitive
functioning. 21 For example, a person who has depression often
experiences a pervasive lack of interest in previously enjoyable
activities, marked difficulties in maintaining activities of daily
living, and feelings of guilt and worthlessness. A physician
diagnosing a mental disorder usually relies on "the patient's
description of the nature, intensity, and duration of symptoms; signs
from a mental status examination; and a clinician's observation and
interpretation of the patient's behavior, including functional
comes down to the
impairment." 22 Ultimately, the diagnosis
23
judgment and experience of the clinician.
Even with the best of communication between doctor and
patient, there are still variables in what a doctor considers before
making a diagnosis and developing a treatment plan. However,
when the doctor and patient are from completely different cultural
backgrounds, the chance of missing important symptoms goes up
dramatically. 24 For example, patients of Asian origin often report
mental health symptoms as physical complaints, such as dizziness,
and will only report emotional symptoms upon further
questioning. 25 Culture impacts more than how and whether a
patient reports psychological or psychiatric symptoms to their
20.
CENTER FOR MENTAL HEALTH SERVICES, U.S. DEP'T OF HEALTH AND HUMAN
SERVICES, MENTAL HEALTH: CULTURE, RACE, AND ETHNICITY-A SUPPLEMENT TO
MENTAL HEALTH:
A REPORT OF THE SURGEON GENERAL, 6-7 (2001), available at
(last visited Aug. 21,
http://www.mentalhealth.samhsa.gov/cmhs/surgeongenera
2005) [hereinafter Mental Health: Culture, Race, and Ethnicity]. Mental illness "refers
collectively to all mental disorders, which are health conditions that are characterized by
alterations in thinking, mood, or behavior (or some combination thereof) associated with
distress and/or impaired functioning." Id.
21.
Id., at 6-7.
22.
Id. at 10.

23. Id.
24. Id. The definition of culture used here is "a system of shared meanings" as
well as "shared values, beliefs and norms established in common social groupings." Id.
at 9. The report notes that while people of similar ethnic or racial backgrounds "are
often assumed to share the same culture," they may identify with another group's set of
values. Id. Another important point mentioned is that "[tihe dominant culture for much
of U.S. history has centered on the beliefs, norms, and values of white Americans of
Judeo-Christian origin" whose "cultural legacy has left its imprint on how mental health
professionals respond to patients in all facets of care, beginning with their very first
encounter, the diagnostic interview." Id.
25. Id. at 26.
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doctor, it also impacts the way the doctor views those symptoms.
One particular study found that "African American youth were
four times more likely than whites to be physically restrained after
acting in similarly aggressive ways, suggesting that racial
stereotypes of blacks motivated the professional judgment to have
them restrained." 26 This inherent racism or bias in the mental health
system could also account for why African Americans are overdiagnosed with schizophrenia and under-diagnosed with bipolar
disorder. 27 Improper diagnoses lead to improper, and likely
ineffective, treatment, and discourage other members of the
community from coming forward to seek treatment.
III. Warehousing Youth with Mental Illness in
Juvenile Detention Centers
On January 16, 2003, a scathing taxpayer complaint was filed in
Alameda County against the California Youth Authority (CYA), the
department responsible for the rehabilitation of children in the
state's juvenile justice system.28 The complaint alleged myriad
systemic abuses, including unlawful use of force, overuse of
to educate, inadequate
seclusion and restraint, failure
accommodations for children with disabilities, and a general failure
to comply with the statutory requirement under the California
Welfare and Institutions Code section 1700 that the CYA rehabilitate
29
the wards in its care.
In response to the taxpayer complaint, the State of California
Attorney General's Office investigated the mental health services
provided by the CYA. 30 Drs. Patterson and Trupin expressed "grave
concerns relative to the competence of the psychiatric staff,
historical lack of leadership.. . and the lack of any effective quality
management or peer review process for the practice of psychiatry."31
The report went on to say:
The CYA does not provide adequate treatment to its general
26. Id.at 32.
27. Id. The article notes that these outcomes occur even when the treating
physician is also African American and posits the possibility that the bias is based on the
patient's socioeconomic status or the physician's "professional culture." Id. at 32-33.
28. Farrell v. Harper, No. RG03079344 (Alameda County Ct. filed Jan. 16, 2003),
availableat http://www.prisonlaw.com/pdfs/cyastate.pdf (last visited Aug. 21, 2005).
29. Id. at 115.
See ERIC W. TRUPIN & RAYMOND PATTERSON, REPORT OF FINDINGS OF MENTAL
30.
HEALTH AND SUBSTANCE ABUSE TREATMENT SERVICES TO YOUTH IN CALIFORNIA YOUTH
at
available
2003),
(Dec.
FACILITIES
AUTHORITY

http://www.prisonlaw.com/pdfs/CYAl.pdf (last visited Aug. 21, 2005).
31. Id.at 10.
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population.... Once an inmate has gotten through the screening
process, they may not be seen by mental health staff again unless
they have some form of crisis .... The vast majority of youths

who have mental health needs are made worse instead of improved
by the correctional environment." 32

As a result of the poor mental health care inside the CYA, the
organization has failed abominably at its goal of rehabilitation.
According to a report issued on January 3, 2005, by California's
Office of the Inspector General, children who went to the CYA had a
recidivism rate of higher than seventy percent. 33 This disturbing
"revolving door" of youth is not unique to the CYA; it is
representative of juvenile correctional facilities across the country.
Many children leave institutions worse off than when they entered.
While this kind of institutional failure requires societal solutions, the
burden falls primarily on communities of color, robbing them of
family members and potential leaders. It also displaces decisionmaking from the community and places it in the hands of
government entities incapable of providing a therapeutic
environment.
Though violent crime is down, juvenile detention centers are
still filled beyond capacity. Some of the youth in these facilities are
there even though there are no charges against them.34 That is
because they are waiting for community mental services that are
either overloaded or nonexistent. 35 Others have charges pending
against them, but are incarcerated "only because no mental health
36
treatment is available."
This warehousing of youth who need mental health care, and
are not in need of punishment or correctional reform, goes on
despite the fact that the U.S. Surgeon General has stated that
"debilitating mental disorders affect one in five U.S. youth." 37 What
32.

Id. at 17 (emphasis added).

33. MATHEW L. CATE, INSPECTOR GENERAL, ACCOUNTABILITY AUDIT (Jan. 3,2005),
available at http://www.oig.ca.gov/reports/pdf/Accountability/Audit-CYA.pdf
(last
visited Aug. 21, 2005).
34.
MINORITY STAFF, SPECIAL INVESTIGATION DIVISION, HOUSE COMMITTEE ON
GOVERNMENT REFORM, 109TH CONG., INCARCERATION OF YOUTH WHO ARE WAITING
FOR COMMUNITY MENTAL HEALTH SERVICES IN THE UNITED STATES, at 5 (July 2004). This
report details only responses from "juvenile detention facilities," not juvenile prison
systems, like the CYA. Therefore, by the nature of the report itself, children who are
incarcerated post-conviction in a prison setting are not represented in the statistics
presented therein.
35.
Id. at 7-8.
36.
Id. at 2.
37. MINORITY STAFF, SPECIAL INVESTIGATIONS DIVISION, HOUSE COMMITrEE ON
GOVERNMENT REFORM, 109TH CONG., INCARCERATION OF YOUTH WHO ARE WAITING
FOR COMMUNITY MENTAL HEALTH SERVICES IN CALIFORNIA, at i (Jan. 2005).
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is worse is that children as young as eight years old are being
detained in a juvenile corrections facility in California because the
38
community treatment they really need is not an option for them.

Additionally, children who are in the juvenile justice system
because of their mental health issues tend to stay up to twice as long
as the general population of juvenile detainees, often because there
is nowhere to place them upon discharge. 39 Therefore, it is not
surprising that of the juvenile detention facilities in California
reporting on this issue, 70% reported suicide attempts by children
being held for mental health purposes, 74% reported members of
this population having attacked others while detained, and 85%
reported "either suicide attempts or aggressive behavior by youth
waiting for mental health services." 40 Children who attack others
because of their mental illness are not immune from picking up new
charges for the assault in detention, and are therefore at risk for
even longer stays and higher security classifications.
IV. The Relationship Between Mental Illness Risk Factors
and Communities of Color
Risk factors for developing a mental health disorder or mental
illness include poverty, exposure to environmental toxins, stress
related to chronic discrimination, a loss of close relationships, and
witnessing violence. 41 There is no doubt that these factors are
prominent in communities of color. For example, "by the time an
American Indian youth living on a reservation is nine years old, he
or she has, on average, seen the death of three to five people close to
him or her."42 Given the incarceration rate for African American
men, many children in that community are left without their fathers
or other male role models with whom they may have developed a
close relationship. Youth of color are more likely to live below the
poverty line than white children. 43 Further complicating this is the
fact that minority children tend to be exposed to environmental
toxins, such as lead, at a much higher rate than their white
38. Id. at 4.
39. Id. at 5.
40. Id.
41. Handle With Care: Serving the Mental Health Needs of Young Offenders, ANN. REP.
(Coalition for Juvenile Justice, Washington, D.C.), 2000, at 22 [hereinafter Handle With
Care].
42. Id. at 26.
43. U.S. CENSUS BUREAU, HISTORICAL PovERTY TABLES (2003), available at
http://www.census.gov/hhes/poverty/histpov/hstpov2.html
(showing that of
families living below the poverty line, blacks made up 23.1%, Hispanics constituted
21.5%, Asians were 9.9%, and Non-Hispanic whites were only 6.1%).
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counterparts. 44 Add to this the pervasive racism and discrimination
in American culture and it is not surprising that youth of color are
experiencing higher rates of mental illness. 45

V. Prevalence of Mental Illness Among Juvenile Offenders
and The "Big Black Kid" Problem
An estimated 20% of "children and adolescents experience
some kind of mental health problem during their childhood....
46
Nine to 13 percent experience a serious emotional disturbance."
This statistic skyrockets for incarcerated youth, an estimated 50-75%
of whom have a "diagnosable mental health disorder" and 20% of
whom have a "serious emotional disturbance." 47 The caveat to these
statistics is that mental illness among minority youth often goes
undiagnosed or misdiagnosed because the symptoms they exhibit
tend to have an "aggressive tenor," which cause the youth
immediately to be perceived simply as threatening instead of
potentially subject to undiagnosed and untreated symptoms of
48
mental illness.
This tendency to view youth who act out as threatening instead
of potentially mentally ill has serious adverse effects on minority
youth. One such adolescent, Derrick, was facing a sentence in state
prison for a "strong-arm" robbery of a black sweatshirt belonging to
another student at Derrick's school. 49 No weapon was used, the
44.

See TRUST FOR AMERICA'S HEALTH, FACTSHEET:

MINORITIES

DISPROPORTIONATELY,

CHRONIC DISEASES AFFECT
at

http://healthyamericans.org/resources/factsheets/index.php?ID=15 (last visited May
16, 2003) (on file with the Hastings Race and Poverty Law Journal) (stating that "[b]lack
children are five times more likely than white children to have lead poisoning," and that
"[low-level exposures to lead are associated with lower IQ, learning disabilities, and
behavioralproblems") (emphasis added).
45.

REPORT OF THE SURGEON GENERAL'S CONFERENCE ON CHILDREN'S MENTAL

HEALTH: A NATIONAL ACTION AGENDA, SEPTEMBER 18-19, 2000, supra note 1, at 27-28.

46. Handle With Care, supra note 41, at 8. The report defines a "serious emotional
disturbance" as having the following characteristics: an "[ilmpairment that interferes
with or limits a child or adolescent's role or functioning in family, school, or community
activities ... limits a child or adolescent from achieving or maintaining one or more
developmentally-appropriate social, behavioral, cognitive, communicative, or adaptive
skills; functional impairments of episodic, recurrent and continuous duration are
included unless they are temporary and expected responses to stressful events in the
environment." Id. at 9.
47. Id. at 8.
48. Id. at 27. See also Building Blocks for Youth, Mental Health Needs of Youth in
the
Juvenile
Justice
System:
Fact
Sheet,
at
http://www.buildingblocksforyouth.org/issues/mentalhealth/factsheet.htm
(last
visited Sept. 7,2005) (on file with the Hastings Race and Poverty Law Journal).
49. Vincent Schiraldi, The Juvenile Justice System in Black and White, at
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victim was not injured, and Derrick's only prior arrest ocurred
earlier that year for possession of marijuana.50 Derrick's mother had
died the year before and he was forced to live with a stepfather with
whom he had a strained relationship. 51 When Derrick's attorney
presented all of this information to the victim's mother, she asked
the judge to be lenient with Derrick. 52 Despite all of this, the judge
service and
sentenced Derrick to three months in jail, community
53
restitution, for "strong-arming" a sweatshirt.
This story may seem merely sad in isolation, however, in the
broader context of the statistics already discussed, it illustrates a
much more disturbing trend in the treatment of minority youth. Dr.
Jerome Miller, former Director of the Department of Youth Services
in Massachusetts, provides a societal and cultural context for
Derrick's situation:
If a middle-class white youth was sent to us as "dangerous," he
was more likely actually to be so than the black teenager given the
same label. The white teenager was more likely to have been
afforded competent legal counsel and appropriate psychiatric and
psychological testing . . . and dealt with more sensitively and
individually at every stage of the juvenile justice processing
[system] .54
For Derrick, prompt psychiatric and psychological testing could
have made a significant difference. Having just lost his mother and
being made to live with a person with whom he had an unstable
relationship was likely to lead to depression or some other mental
health disorder. Yet, he was considered "dangerous" because of the
type of crime he committed and because he had the "big black kid"
problem-"Derrick was about 6'3" tall, a little heavy and exuded a
tough attitude to those who didn't know him."55 Derrick's acting
out and "aggressive tenor" were interpreted as a threat to society
but not as a response to the external threats
and those around him,
56
to his own well-being.
http://www.buildingblocksforyouth.org/issues/dmc/schiraldi.htm (last visited May
10, 2003) (on file with the Hastings Race and Poverty Law Journal).
50. Id.
51. Id.
52. Id.
53. Id.
Id.
54.
55. Id.; see generally Theresa Glennon, The Stuart Rome Lecture, Knocking Against the
Rocks: Evaluating InstitutionalPracticesand the African American Boy, 5 J. HEALTH CARE L.
& POL'Y 10 (2002).

56. See Handle With Care, supra note 41, at 27 (defining "aggressive tenor" as
"psychologically overcompensate[ing] for feelings of vulnerability, hopelessness,
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VI. You Get What You Pay For
Automatic categorization of minority youth as societal threats
in need of control, as opposed to ailing children in need of treatment
and intervention, funnels them into the juvenile justice system.5 7
For youth of color, this is often where they get their first exposure to
psychological and/or psychiatric treatment.5 8 As such, many
minority youth are not able to receive care when they first begin
experiencing symptoms of a mental illness that warrant clinical
intervention but do not yet meet the definition of "seriously
emotionally disturbed."5 9
Part of this gap in treatment is attributable, as stated above, to
the fact that minority youth often exhibit different symptoms than
their white peers or adults do, such as acting through anger to hurt
60
others instead of acting through depression to hurt themselves.
Another important element is the disparity in health care coverage
for white youth versus youth of color.
Fifty-seven percent of juveniles reporting prior histories of
mental illness received some form of mental health treatment before
ending up in the juvenile facility they were interviewed in.61
However, African American youth, and other minorities, are less
likely than whites to have received mental health services before
entering the juvenile justice system.62 This fact helps explain why
minority youth are sent to juvenile detention centers in the first
place, and why they continue to be sent back. 63
The United States spends between $10 billion and $15 billion
annually on the juvenile justice system.64 Of that amount,
approximately two-thirds are spent on housing "delinquent and
mentally ill youth in costly lock-ups that provide little more than
warehousing." 65 In California, juvenile detention facilities spent
depression and anxiety").
57.
See Dennis E. Cichon, The Ignored Population: Children in the Mental Health

System, 17 T.M. COOLEY L. REv. 9, 12 (2002).
58. See Handle With Care, supra note 41, at 27. The report also states that "[c]hildren
who live in poverty and children of the working poor are dependent on a fragmented
and under-funded public system that typically fails to provide them with safety nets."
Id. at 37.
59. Id. at 27.
60. Id. at 27, 42.
61. Id. at 8-9.
62.
Mental Health and Youth of Color in the Juvenile Justice System (2005), National
Mental Health Association, at http://www.nmha.org/children/justjuv/colojj.cfm.

63.

See id. ("African American adolescents (particularly males) are more likely to

be referred to the juvenile justice system rather than the treatment system.").
64.
See HandleWith Care, supra note 41, at 23.
65.
Id.
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approximately $612,039 "on unnecessary detentions in the first six
months of 2003."66 A great deal of this cost could be avoided if the
country invested in community-based mental health services, which
are more efficient and do not remove children from their family or
67
home.
Almost half of the total juvenile mental health expenditures in
California pay for in-patient hospitalization, with another quarter
68
paying for placement in residential facilities and group homes.
Yet, seventy-five percent of juveniles treated in "traditional
residential mental health treatment centers were either readmitted
to a mental health facility or incarcerated within seven years of
release" and "at least 50 to 70 percent of offenders [sentenced to
juvenile training schools] were rearrested within seven years of
release." 69 This system is clearly not adequate to advance the goals
of protecting society and adolescent offenders.
VII. Abandoning Difficult Children
In an effort to obtain mental health care for their troubled
children, some parents, particularly those without health insurance,
70
have voluntarily relinquished custody of their children to the state.
Twenty-three percent of those responding to a study by the National
Alliance for the Mentally Ill indicated they were told they would
have to give up custody in order for their children to receive mental
health treatment; twenty percent stated they actually did relinquish
custody. 71 A study conducted by the General Accounting Office
(GAO), found that in 2001, an estimated 12,700 children were placed
in the juvenile justice and child welfare systems because of their
mental health problems, and 9000 went to juvenile detention
72
centers.
66.

INCARCERATION OF YOUTH WHO ARE WAITING FOR COMMUNITY MENTAL

HEALTH SERVICES IN CALIFORNIA, supra note 37, at 6 (emphasis added).
67.
Cichon, supra note 57, at 1.

68. See Handle With Care, supra note 41, at 24.
69. Id.
70. Cichon, supra note 57, at 2; see also Handle With Care, supra note 41, at 39;
Harriet Barovick, The Secret Sacrifice, TIME MAGAZINE (Oct. 28, 2002); Press Release,
Bazelon Center for Mental Health Law, Parents Give Up Custody of Children for Mental
Health Services, Says New Government Report (Apr. 21, 2003); Press Release, National

Alliance for the Mentally Ill, Families Forced to Relinquish Custody, Lose Children to
Juvenile Jails Due to Perceived Lack of Basic Treatments, Services, Educational Programs

(July 1, 1999).
71. Handle With Care, supra note 41, at 39-40.
72. UU.S. GEN. ACCOUNTING OFFICE, GAO-03-397, CHILD WELFARE AND JUVENILE
JUSTICE 14 (Apr. 2003), availableat, http://www.gao.gov/new.items/d03397.pdf. Eleven

states did not provide any estimates; therefore, the amount of children in this situation is
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For some children, this means being placed with foster parents
who are not equipped to handle the special needs of a mentally ill
child. 73 Other less fortunate children are forced into the juvenile
justice system and simply warehoused there. Part of the reason for
this is that community-based programs are "non-existent, filled to
capacity, or inconveniently located." 74
Regardless of the reasons, short-term detention facilities cannot,
and are not designed to, handle this overflow of poor, mentally ill
children. 75 Because of the structure of these facilities, adolescents
are usually seen in large groups and receive only a cursory
evaluation, often by unqualified or inexperienced mental health
workers. 76 Additionally, even though the risk of suicide for
incarcerated youth is four times greater than that for youth
generally, seventy-five percent of these adolescents are housed in
77
facilities that fail to conform to suicide prevention guidelines.
Even worse, these vulnerable youth are being housed with
repeat offenders and violent individuals, and are guarded by
correctional officers who do not understand the nature or symptoms
of mental illness. In short, the juvenile justice system does not offer
an appropriate surrogate to quality mental health services.
VIII. Removing Children From the "Sick" Family
Environment
Even when families do not voluntarily surrender custody of
their mentally ill children, they can be forced by the state to do so.
Often, police will arrest an adolescent for whom psychiatric
treatment would be a preferable option, were it available. 78 Further,
irrespective of availability, the "prevailing philosophy of mental
health treatment for almost two centuries" has been: "Remove the
mentally ill from a 'sick' family and treat them in isolation." 79
However, this strategy carries with it numerous problems of its own
that can actually make the situation worse, as children are often
subjected to institutional abuse and no effort is made to mend or
reform abuses at home. When the child is discharged from the
juvenile facility or foster care system, he or she can be sent back to
likely to be much higher. Id. at 17.
73.

Cichon, supra note 57, at 2.

74.

Handle With Care, supra note 41, at 14.

75.

Id. at 15.

76.

Id.

77.

Id. at 18.

78.

Id. at 14.

79.

Id. at54.
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the same environment that triggered the symptoms in the first place.
Steven, a juvenile who was sent to a detention center instead of
a treatment facility, said of his experience: "Each time I got arrested,
I just did my time. There was no treatment or anything .... I just
got into fights with the staff and other kids. I watched a lot of TV."80
Understandably, once released, Steven's troubles escalated and he
was arrested for aggravated arson and twenty-three counts of
vandalism when he was only fifteen years old. 81 Ultimately, he was
placed in a high security, state-run psychiatric hospital, presumably
to get the care he so desperately needed. However, because his
mother was seen as a contributing factor to Steven's problems, she
was denied visiting rights. 82 This component of his "care" was very
likely more detrimental than beneficial.
Removing children from their families and keeping them in
isolation breaks family bonds and severs or impairs relationships
that children depend on. At a time when juveniles are vulnerable
and emotional support is necessary for their well-being, they are
being subjected to one of the significant risk factors for developing a
mental illness-the loss of a close relationship. 83
Additionally, temporary severance of the parent-child
relationship isolates the parent from the treatment process. Given
how important after-care is to preventing recidivism and helping
the child heal, parents should be involved in the entire process.8 4
Some parents may be reluctant to allow themselves and their homelives to be examined, because culturally they do not believe they
85
need anyone outside the family to intervene in domestic affairs.
This, however, does not mean parents should be excised as though
they are the problem or ignored because they seem to be "difficult."
IX. Over-Treatment is Just as Bad as No Treatment
Another problem minority adolescents face is over-treatmentunnecessary hospitalization, medication, and/or more severe
diagnoses than what is warranted. This is due, in part, to the lack of
intervention when symptoms of mental illness first appear or failure
to recognize those symptoms. Additionally, the system fails to
80. Id. at 52.
81. Id.
82. Id.
83. Id. at 30 (describing the effect on Native American adolescents specifically of
being removed from their reservations and placed in institutions hundreds of miles
away from their families).
84. Id. at 56 (stating "[aifter-care is crucial to success").
85. Id. at 57 (describing a specific family and the difficulties a counselor
encountered in trying to work with the family as a whole, and not just the child).
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develop effective methods for successfully treating children when it
does identify them as mentally ill.
Data indicates that African American patients, specifically,
receive more severe mental health diagnoses than their white
counterparts. 86 African Americans are actually most at risk of being
misdiagnosed with a severe psychopathology. 87 Additionally,
African Americans are more likely to be considered violent. 88 For
children in the juvenile justice system, these inequities can lead to
serious consequences.
Because juvenile justice facilities "are not equipped to meet the
mental health needs" of these children, they will often persuade the
juvenile courts to "commit children with emotional impairments to
public psychiatric hospitals, even though they do not have a serious
89
mental illness."
For those who do not make it to a psychiatric facility but are
instead placed in a detention facility, they can face over-medication
by staff who are not equipped to handle their emotional needs.90
Medication may be part of the treatment equation; however, if the
child becomes overly medicated or treated only with medication, he
or she would likely re-enter society with all of the same issues that
contributed to his or her incarceration. 91
For some children, over-treatment means disciplinary excess.
"In the name of 'safety' or 'discipline,' youth with mental illness are
being placed into restraints or locked into isolation cells for
extended periods of time." 92 For some children, symptoms of their
behaviors result in harsh discipline. "Children have been beaten by
86.

Glennon, supra note 55, at 26.

87.
Id.
88.
Id.
89.
Cichon, supra note 57, at 12. See also Lois A. Weithom, Mental Hospitalizationof
Troublesome Youth: An Analysis of Skyrocketing Admission Rates, 40 STAN. L. REV. 773
(1988). But see W. John Thomas et al., Race, Juvenile Justice, and Mental Health: New
Dimensions in Measuring Pervasive Bias, 89 J. CRIM. L. & CRIMINOLOGY 615, 627 (1999)
(stating that the American Psychiatric Association concluded the problem was that not
enough youth were admitted to psychiatric institutions).
90.
Handle With Care, supra note 41, at ii. See also id. at 2 (relating the story of
Thomas, whose medication was increased when he related feeling estranged from those
around him). Thomas could not participate in programs at certain times because he

would be over-medicated, yet he was still occasionally difficult to manage. Id. at 2.
When he left the facility, Thomas discontinued the medication, and went through a
locked psychiatric institution before ending up in Juvenile Hall. Id. at 4. While in

Juvenile Hall, Thomas fought with his peers and was locked down in his cell on an
increasing basis. Id. at 17. Finally, when he was unable to cope with the emotional

stressors he was under, Thomas hung himself.

Id. Despite the fact his heart was

restarted by staff, he remains on life support with severe, permanent brain damage. Id.

91.
92.

Id. at 19.
Id.
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guards or shot with stun guns in efforts to control their behavior...
One child in a boot camp was punished for making involuntary
noises that were symptoms of his Tourette's [disorder]. " 93 It is no
wonder juvenile justice centers are considered to be "criminogenic,"
that is, they "create criminals or exacerbate criminal behavior." 94
X. "Culturally Appropriate" and Low-Cost Treatment
Options
The National Mental Health Association estimates that on any
given day, only one-third of the children needing mental health
interventions actually get them. 95 Part of this statistic can be
attributed to the fact that "culturally appropriate [mental health]
96
services have been designed but are not widely available."
A key component of culturally appropriate services is the
ability to communicate with juveniles in the language that they
speak. "For example, Mexican Americans and other immigrant
groups have historically shown low rates of use of mental health
services due to language differences." 97 Providing low-cost services
in languages other than English would help bridge the cultural gap
between the dominant white health system and those minorities and
immigrants who need assistance.
As stated above, families without health insurance or with caps
on mental health expenditures often feel they have no options for
treating their mentally ill children. 98 African Americans in particular
tend to experience "lower access to insurance coverage, and less
ability to pay privately; physician reluctance to participate in
medical assistance programs;... lack of trust in and familiarity with
medical resources, which inhibits early intervention and treatment;
[and] difficult cross-cultural patient-physician interactions." 99
However, once children of color are identified as suffering from
a mental disorder, it is much easier for them to fall into the trap of
being over-treated because in-patient psychiatric care is now much
more widely covered by insurance than out-patient, communitybased services, despite the increased efficacy of the out-patient
93. Id. at 20-21 (quoting Michael Faenza and Christine Siegfried, president and
senior mental health consultant of the National Mental Health Association, respectively).
94. Id. at 24.
95. Id. at 18.
96. SURGEON GEN., REPORT ON MENTAL HEALTH CARE ExEcuTvE SUMMARY, 185
Practising Law Inst. Crim. Law & Urban Problems 309,327 (2000).
97. HandleWith Care,supra note 41, at 28.
98.
See NAT'L ALLIANCE FOR THE MENTALLY ILL, LIVING IN FEAR:
TREATMENT isNOT ACCESSIBLE.

99.

Glennon, supranote 55, at 24.
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services. 100 Other options need to be provided to keep mentally ill
children with their families, away from violent criminals and
correctional officers, off unnecessary medication, and out of
hospitals they do not need to be in and where they may be subject to
abuse.
Recommendations
It is evident from the Farrellv. Harpercase cited earlier, and the
dearth of other such cases, that litigation is a tool that can be used to
remedy the situation over time,101 but will probably not be the
method that leads to speedy, significant, and innovative reform.
Minority mental health care needs to be a policy priority for local,
state, and federal governments if a complete overhaul of existing
systems is to be achieved.
California voters recently passed Proposition 63, now referred
to as the Mental Health Services Act (hereinafter, the Act), which
places a one percent tax on individual Californians' annual income
over one million dollars. The Act recognizes that untreated mental
illness is one of the leading causes of children not being able to
participate in a "normal school environment" and that in adult life it
10 2
can lead to repeated hospitalizations and periods of incarceration.
The Act specifically amends the California Welfare and
Institutions Code to provide services for children with severe
mental illness.103 This provision specifically requires services to be
provided to severely mentally ill children "for whom services under
any other public or private insurance or other mental health or
entitlement program is inadequate or unavailable." 10 4 If funded and
approached properly, this addition to the California Welfare and
Institutions Code could do much to stem the tide of children being
swept into the juvenile justice system in lieu of community mental
health services.
However, the stakeholders in the Act need to be simultaneously
cautious and diligent in meeting this objective. The U.S. House of
100.
101.

Weithorn, supra note 89, at 814-17.
See Consent Decree, Farrell v. Harper, No. RG03079344 (Alameda County Ct.

filed Jan. 16, 2003) (Consent Decree filed Nov. 19, 2004), available at
http://www.prisonlaw.com/pdfs/farrellcd2.pdf; see also, Stipulation, Ferrell v. Harper

(Stipulation

filed

Jan.

31,

http://www.prisonlaw.com/pdfs/CYASTIP.pdf.
102.
Mental
Health
Services
Act
of

2005),
2004

§

available
2

(c),

available

http://www.dmh.ca.gov/mhsa/docs/meeting/12-172004/MentalHealth ServicesAct Full Text.pdf

103.
104.

Id. at § 5, Article 11; see also CAL. WELF. & INST. CODE § 5878.1 (2003).
CAL. WELF. & INST. CODE § 5878.3(a) (2003).

at
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Representatives' Comnmittee on Government Reform has already
05
shown that current juvenile mental health services are inadequate.
Further, many mental illnesses take a significant amount of time to
fully manifest themselves, and limiting the funding for those who
are severely mentally ill will only hasten the current trend of
warehousing mentally ill youth in juvenile detention centers,
positioning them for a future of incarceration.
The Act also provides for funding of prevention and early
intervention programs. 106 This provision requires the Department of
Mental Health to "establish a program designed to prevent mental
illnesses from becoming severe and disabling" through outreach,
linkage with county mental health programs for children with
severe mental illness, and approaches targeted at reducing, among
other things, incarceration and removal of children from their
homes. 10 7 However, these services must be delivered through
108
"innovative" programs.
We do know that "one-shot
'treatments'-traditional
incarceration, home confinement, unstructured counseling, 'scared
straight' programs, wilderness programs, and boot camps-are
typically ineffective for mental illness." 109 In fact, at times these
programs can actually exacerbate mental illness and increase the
recidivism rate.110 Therefore, the Act's requirement for innovative
programs provides a unique opportunity for Californians to address
the serious mental health issues facing minority youth, without
resorting to other behavior modification programs that have proven
ineffective at treating mental illness.
Finding an equitable mental health treatment system and a
deeper understanding of the role that cultural differences play in
mental health disorders is imperative.
Disparities between
treatment of whites and minority youth, "make it hard for members
of the minority community to complete their education, get jobs,
and be good [parents].""' If we are to create a society in which all
have an equal chance, we need to intervene early and appropriately
when minority youth are forced into classifications to which they do
not belong, such as "criminal" or "violent." We also need to
recognize different symptoms of mental illness and develop
105.
INCARCERATION OF YOUTH WHO ARE WAITING FOR COMMUNITY MENTAL
HEALTH SERVICES IN THE UNITED STATES, supra note 34, at 9-10.

106.
107.
108.
109.

Id. at § 5840.
Id.
Id. at § 5830.
Handle With Care, supra note 41, at 42.

110.

Id.

111.
Fox Butterfield, Racial Disparitiesare Pervasive in Justice System, Report Says, N.Y.
TIMES, Apr. 26, 2000.
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community-based treatment programs. In the long term, these
programs will be more cost-efficient, effective, and will make society
a genuinely safer place.
The Mental Health Services Act stands poised to provide
Californians with a chance to remedy the situation facing mentally
ill minority children. However, with significant cuts in the mental
health infrastructure over the past thirty years, the fractured system
that remains may not be prepared to adequately address the
particular problems facing these youths.
A holistic approach
involving families, schools, and hospitals-the kind advocated by the
U.S. Surgeon General in the conference on children's mental healthneeds to be instituted with what are likely to be scarce funds
aggressively fought over by all stakeholders in the Act.
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